





































































































WATER RESOURCES COMMITTEE
Council of the County of Maui

August 17, 2005

With regard to tracking discretionary projects, we created a list of what we thought were all the projects
pending, and we created a list of what we thought that represented in outstanding water and gave it to
Planning. And now, I think that they also make a list and our planners exchange lists with their
planners. So, that for discretionary permits we're more confident, because we're working with another
department and we're exchanging information. But for subdivisions and building permits, we, we just
don't track those. We don't see those.

COUNCILMEMBER PONTANILLA: So, there is communication amongst the departments?
MS. KRAFTSOW: There is some. I'm sure that there could be more. Yeah.
COUNCILMEMBER PONTANILLA: Okay. What would it take to get more?

MS. KRAFTSOW: Probably the Directors would set up a meeting, I guess.

COUNCILMEMBER PONTANILLA: And if that's the case, then I think the Department should set up a
meeting in regards to, you know, water use here on Maui, and, and we need to have a common goal. If
this is the number one priority for the Council then we should task the different departments to come up
and, and cooperate among themselves, so that we can get good information, Chair.

CHAIR ANDERSON: Thank you, Mr. Pontanilla. I think maybe we'll draft a letter in that regard. Members, if
there's no objection I think we need a break. So, let's break until 11:10, is that sufficient? And I think
when we come back, we're going to move on to the next item and defer this. It seems there's a lot that
needs to be worked out before we go forward. Okay. We're in recess. .. (gavel). . .

RECESS: 10:57 a.m.
RECONVENE: 11:20 a.m. ...(end of tape, start 34 @ 11:20 a.m.). ..

CHAIR ANDERSON: .. .(gavel)... Thank you, Members, for that extended recess. I think we all needed it.
Ms. Tavares is waving at me. I think I'm going to let her have, have a say.

VICE-CHAIR TAVARES: Thank you. No. I heard you say before the break that you wanted to just defer this
and move to the next item--

CHAIR ANDERSON: Right.

VICE-CHAIR TAVARES: --but I wanted to just share a couple comments before you did that.

CHAIR ANDERSON: Please.

VICE-CHAIR TAVARES: I think what we were trying to do and this was, you know, a couple years ago that
Mr. Kane and 1, both separately and independently, wrote up the, the bills that this is a morphing into

this bill. And what I think we were trying to do was -- or I speak for myself -- what I was trying to do
was find a way that we allocated water similar to the way sewage treatment plant capacity is allocated.
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And it doesn't matter where the water comes from. The water is in the system, we should be able to
allocate it.

I think another point as good as that, we do need the information from water, the private, what's
happening with the private systems. But if we're going to just look at what the County is using or going
to be allowed to use it doesn't matter to me if we're at 20 percent, 40 percent, 60 percent of the
sustainable yield. I think that, no matter what the volume of water is, that volume of water should be
allocated according to the uses.

And if we're going to say affordable housing is going to have a preference then it's, then that's what it's
going to be, just like the sewer capacity allocations. They have them for all the different, you know,
classifications of land use, residential and commercial and all of that.

I think the other thing is that we have to think about, you know, if we're doing this allocation or trying to
do allocation, so that we protect the aquifer, we need to, to look at that and consider that, also, if that's
the bigger picture, if that's what we want to do. And in the protection of the aquifer, it is going to be
critical that we get the information about all the other draws out of that aquifer.

And I think I said before, I believe our allocation should include all sources of water that are in our
system, whether it's surface water or ground water. So, that, those are just some of the comments that,
that I had. And I think regarding the reporting part of it and this, most of the reporting part I think is
from my original bill--

CHAIR ANDERSON: Right.

VICE-CHAIR TAVARES: --and it was trying to get to infdrmation whereby the Council could make
intelligent decisions, informed decisions about the allocations.

Now, if the Department, I mean, that's, that's our end result, so if there's something that can simplify all
this requirements for the reporting of data between working it out, between you and/or your staff and the
Water Department to try to get this down to a more simplified reporting form that's more meaningful to
us and yet gives us the adequate information, which I think is what you're after.

CHAIR ANDERSON: Right.
VICE-CHAIR TAVARES: Thank you.

CHAIR ANDERSON: Thank you, Ms. Tavares. And I think that maybe rather than monthly, quarterly would
be sufficient unless anyone thinks otherwise. And that would work, I think, better for the Department
and make it more, you know, functional for them, and, and so I think that's something that we should
consider.

The other thing I think is maybe we should consider some definitions for this Chapter or for this section,
because I'm in agreement with you, Ms. Tavares. I think we should try to do the same thing that
we . . . we're basically allocating capacity like the sewage treatment plant or wastewater treatment plant,
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sounds better. And they have specific definitions in, in that section of the Code, and, and I'm just going
to throw this out before we move on, because we do want to get this one other bill moving forward.

In the Chapter 20.28, which is allocation for the wastewater treatment facility in Wailuku, Kahului, they
do have definitions, and for affordable housing they have a definition. So, I'm just going to read it to
you real quick. And it's quite different than the one that we've got here that references 2.86.

It says, affordable housing means long-term residential development to be marketed for sale or rental for
persons or families whose incomes are identified as 140 percent or less of the median income for the
County of Maui for an adjusted family size, as determined by the US Department of Housing and Urban
Development.

So, that's a much broader definition than the one that we're using right now, and I think that would
probably, you know, help us out rather than limiting what our definition is. So, we'll look at that next
time we bring this forward. Any other comments, Members, on this? Mr. Molina.

COUNCILMEMBER MOLINA: Yeah. Madam Chair, just maybe a suggestion. In light of the fact that in the
Affordable Housing Committee there's a movement to create an affordable housing policy, which I
would guess would involve a definition as well--

CHAIR ANDERSON: Right.

COUNCILMEMBER MOLINA: --so, maybe if, I guess, maybe you and Councilmember Mateo, so, so we can
all get together and come up with one, I guess, consistent affordable housing definition, if you will. So--

CHAIR ANDERSON: That's a good suggestion.
COUNCILMEMBER MOLINA: --that would be helpful.

CHAIR ANDERSON: We'll definitely follow up on that, Member Molina. That's, that's, we got to be
consistent. And I just wanted to mention, Members and for the public, that, you know, this allocation
that we're trying to effectuate, it's been discussed by the Council for a long time.

In our binder we've got minutes and, and Corp. Counsel opinions and things that go back to 1990. So,
we're not reinventing the wheel here, we're just trying to make it workable. So with that, if there's no
objections we're going to defer this item.

COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR ANDERSON: Thank you, Members, and we'll take it up at the next meeting. It's going to take time.
The reason I brought that up is because it took a lot of time to get what we do have currently in the

Code, and so I'm not looking that we're going to get this done real quick. It's going to take some
massaging, so we're just going to have to be persistent and stick with it.
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COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, CARROLL,
MOLINA, PONTANILLA, AND TAVARES)

ACTION: DEFER.

CHAIR ANDERSON: So, Members, we're going to move on to Item No. 1, which is Water Supply Rules.

WR-1 WATER SUPPLY RULES (C.C. No. 05-46)

CHAIR ANDERSON: And you have before you, it's dated August 10", it should be the last thing in your
binder under Item No. 2. And this is an ordinance relating to the duties of the Board of Water Supply.
And the purpose of this bill is to allow the Board of Water Supply to act as the appellant for decisions
made by the Department of Water Supply or the Director of Water Supply.

As you'll recall, we passed out of this Committee, recently, a bill for requiring, reporting of private water
systems and, and there is involved in that bill a penalty clause. And so, in order to make that have legal
standing we have to allow some form of appeal for the person who may be fined.

And we had a lot of discussion about who would be the appellant board to hear this appeal. And I
believe we, we stuck the Board of Variances and Appeals with that charge, because we had no other
choice at the time, because the, the Board of Water Supply no longer had the authority.

So, what this bill before you does is allow the Board of Water Supply to be the appellant Board. As it is
right now, they are still hearing appeals, but their decision is only a recommendation to the Director, so
you really don't have a check-and-balance. And, and it's my understanding that since the Charter change
for the last two-and-a-half years, anytime there has been an appeal, they're following the Rules that
they've had standing all these years and they're making a recommendation rather than a decision to the
Director. And for the most part, the Director has followed their recommendation.

But I just spoke with the Director this morning about this, and he said that there is something coming
down that he may not agree with, with the Board's recommendation for whatever reason. So, what we're
trying to do here is provide a check-and-balance; and, and actually, I think under . . . it's our duty, duty
under the law to, to have a legal method for appeal. Mr. Kushi, have you read this bill, and would you
like to make a comment on it?

MR. KUSHI: Madam Chair, yes. I haven't had, have a chance to, I did have a chance to look at the proposed
bill. Are you asking for comments?

CHAIR ANDERSON: Yes. Would you comment, please, on it.
MR. KUSHI: Yeah. I guess the proposed bill is, purpose is to under the Charter, under the new Charter where

it says that the Board of Water Supply may perform such other duties and functions as shall be
prescribed by law. I think that's where the authority for this bill it comes from.
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CHAIR ANDERSON: Right.

MR. KUSHI: However, I hesitate to say definitely that this would be the position of our office, but we would,
we would like you to request a response from our office and provide you in writing. However, you
know, we can, I can give you a preview of what we will talk about.

And this, this bill proposes to give the board authority to overrule decisions of the Director of Water
Supply. The Charter right now, as amended, casts the Board of Water Supply in an advisory role. So,
this is in direct conflict with what the Charter says right now.

However, like in every, in anything else I think you have to look backwards to go forward. And what
I'm talking about is, before the Charter change the Board, did indeed have all these powers. The Board
did indeed have the power to make rules, promulgate rules subject to this Council's approval though.
But they did have that power and once the rules were implemented, they created a rule, which it still
exists in the Water Department Rules that can overturn the Director’s decision.

Then the Charter change happened. The Charter change basically took that power away, it casts the
Board in an advisory role capacity to the Council, to the Mayor and to the Department. Now, you want
to go in the future and create an ordinance that gives them back this authority. That, that scenario needs
to be reviewed.

CHAIR ANDERSON: You think it may conflict with the Charter Amendment?

MR. KUSHI: That's what I'm inferring but don't hold me to it. You need a response in writing to this.

CHAIR ANDERSON: So, you, you can't give us anything definitive, yet?

MR. KUSHI: No. I'm giving you a preview of what we will discuss, you know, so.

CHAIR ANDERSON: Because there is, you know, under the powers and duties and functions, there is the
ability for them to perform such other duties and functions as shall be prescribed by law. So, I mean we
do have to have some form of appeal, and it, and it would seem that the Board of Water Supply would
be the natural body to do that even though they are in a advisory function right now.

MR. KUSHI: Madam Chair, I, I agree totally with what you say; however, the fact is and it happened that the
general public took that powers away by the Charter change. By, and by now creating an ordinance you

giving the Board back those powers that the general public took away.

CHAIR ANDERSON: Well, we're not giving them back all the powers. We're just giving them the appeal
power.

MR. KUSHIL: Well, you're giving them some meat, you know. You giving them something that the Charter
change says, no. But anyway, those are our concerns.
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CHAIR ANDERSON: Okay. And, and the Charter also did give them, give the Council the power, because we
are the law-making body, gave us the power to prescribe other duties and functions. So, I don't think
that maybe the voters intended to, to not allow future responsibilities to be given to the Board. But yeah,
we will ask you to address that in writing.

Let's just put out a theoretical, Mr. Kushi. Should your Department advise the Council that we would be
violating this Charter Amendment by giving them the power to be the appellant body, then where would
we give the appeal power? I mean, don't we have to have some kind of appeal board for decisions of
the, of the Director?

MR. KUSHI: My understanding of the administrative appeals process is as follows: before you go to court, to a
Circuit Court, under Chapter 91, to dispute or appeal a decision of any government entity, they must
have had, have been conducted a contested case hearing by the administrative agencies.

In this case, if they wanted to appeal, Director Tengan's or any director's, I mean, Water Department's
decision, there's no contested case hearing provisions. That would leave an appellant between a rock
and a hard place, because by, by our own ordinances we don't provide an appeals before we can go to
court. So, we've addressed this situation before in the instance of Parks Department decisions, in the
instance of the Animal Control Board, which this body created and we gave them the powers.

CHAIR ANDERSON: We gave who the powers?

MR. KUSHI: We gave it to the Animal Control Board itself, and in the instance of the Parks Department, we
delegated that appeals function to the BVA. So, as we had discussed before in, in your bill about define
water reporting, there was an issue about appeals to the BVA in that situation. And of course you heard
the response from the Public Works Director.

So again, you know, the government needs to provide a forum for an appeal. We had that forum with
the Board of Water Supply, the Charter changed their powers. This is not to say that we cannot create
another appellant board to hear the contested case hearings or delegate that to an existing appellant
board, in this case the Board of Variances and Appeals or the Board, Board of Code Appeals. There's
various other boards that can hear appeals. So, that's where we lie now.

Madam Chair, we must say, our office must say that we have not had the opportunity to review the
report of your special Counsel, who I believe was tasked to look at this. So, with that in mind we
reserve our, you know, our comments.

CHAIR ANDERSON: Thank you, Mr. Kushi. And, and since he brought that up, Members, I'm going to make
mention that and I believe it would, it, the letter is in your binder -- correct, Mr. Raatz? -- the letter that
we sent to Corp. Counsel regarding this special Counsel report?

MR. RAATZ: It's under a different item.

CHAIR ANDERSON: Oh, it's under a different item. Well, only in regards that there are items within the
report that have to do with the Rules that we're discussing now. I've asked Corp. Counsel to review the
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report to see if we can't make this report public or at least delete those sections of the report that should
remain confidential.

Because as we go forward on the Rules, the information contained in this report is valuable to us in
formulating our, our Rules. Or as I've been told by staff, it's really not appropriate for us to call it rules,
because the Council doesn't deal with rules. We deal with policy.

So, we're going to take those portions of the existing Rules that are really policy and adopt that by
ordinance. So and then, those portions of the Rules that really don't belong in the policy as policy,
basically, those portions of the Rules that implement policy then we will have that be adopted as
administrative rules and not something that the Council necessarily has power over. So, are there any
comments about this ordinance, Members? Mr. Molina.

COUNCILMEMBER MOLINA: Thank you, Madam Chair. Just to recap the comments made by Corporation
Counsel, so it would appear at this point that there may be a conflict because of the Charter change. The
powers were, in essence, taken away from the Water Board, and now, what we're considering today is
sort of reinstating some of those powers to them. But because the public voted to have that power taken
away from the Board, we may have a slight problem.

What in your opinion would be the most, I guess, expedient way if we wanted to reinstate an appeals
process to this Board or any other board, like, I think, BVA was mentioned? Would it be via Charter
change or an ordinance proposal? What would you say would be the most expedient manner if you?

MR. KUSHI: Madam Chair, Member Molina, just off the top of my head, now. The least expedient way would
be a Charter change, because that comes only through elections. And that may involve, you know, the
whole nine yards. The most expedient way without, to avoid legal issues, perhaps, would be to create
another Board or to legislate or allocate these appeal procedures to an existing appellant board via
ordinance. But if you're going to give the Board of Water Supply back its powers then I think we need
to analyze that.

COUNCILMEMBER MOLINA: Thank you.

CHAIR ANDERSON: You know, I think we really need to be careful about the, how we, the words we use,
because we are not giving back the Board their powers. We are giving them back the ability to hear
appeals. And, and I think we should look at the actual language that was presented to the voters.

And you know I mean, yeah, we want to stick to what the intent was, but we don't want to restrict it to
such an extent that we're operating outside the law, which is what we're doing, basically, right now
without allowing the public, you know, a body to go to for a contested case hearing.

You know, should, should someone go to court over anything about the Water Department the County
would look pretty silly, because we don't have an administrative appeal process. So, there's something
that we have to do about it and, and I think that we do have the power, because in the Charter change, it,
it allowed for the Council to prescribe other duties and functions. So, we will anxiously await your
Department's review of this matter, Mr. Kushi. Mr. Pontanilia.

- 41 -



WATER RESOURCES COMMITTEE

Council of the County of Maui

August 17, 2005

COUNCILMEMBER PONTANILLA: Thank you. Mr. Kushi, you say trade another Board would be the
fastest way?

MR. KUSHI: Okay--

COUNCILMEMBER PONTANILLA: Can that Board be Members of the existing Water Board?

MR. KUSHI: --that composition of the appellant board is up to you.

COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair.

CHAIR ANDERSON: Thank you very much, Mr. Pontanilla. That brings up an interesting . . . I mean, maybe
we could just rename the Board. Members, Mr. Kane brought up a concern on this Bill 14.02.010,
Appeals, Section A, the Board shall hear and determine appeals alleging error from any person
aggrieved by a decision or order of the Director or Department.

Is there, he feels that, that's too broad and that it's my understanding and please correct me, correct me,
Mr. Kushi or Mr. Tengan. The Department doesn't make any decisions separate that would be appeal...,
appealable that it, that would be separate from the Director? Aren't all Department decisions made

ultimately by the Director or under your signature?

MR. TENGAN: Madam Chair, that's correct. I think when the reference is made to the decisions of the
Department it's in reference to the Director, also.

CHAIR ANDERSON: Okay. So, thank you, Mr. Tengan. So, if any, if there's any, no objection I would
suggest that we just delete "or Department" and just leave it, aggrieved by a decision or order of the
Director. Any comments? Mr. Kushi.

MR. KUSHI: No. No, no comment, Madam Chair.

CHAIR ANDERSON: You don't see a problem with that?

MR. KUSHI: Well, I mean I see a full, a problem with the whole thing, but, but you know if you're going to go
ahead with it just to clarify it, that's fine.

CHAIR ANDERSON: Mr. Pontanilla.

COUNCILMEMBER PONTANILLA: Chair, I agree. The ultimate decision is made by the Director.
CHAIR ANDERSON: Right. So, let's just delete that section, Members. No objections?

COUNCIL MEMBERS VOICED NO OBJECTIONS.

VICE-CHAIR TAVARES: The phrase, "or Department".
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CHAIR ANDERSON: "Or Department”.
COUNCILMEMBER MOLINA: "Or Department".
VICE-CHAIR TAVARES: No objections.

COUNCIL. MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, CARROLL,
MOLINA, PONTANILLA, AND TAVARES)

ACTION: DEFER.
CHAIR ANDERSON: Okay.

WR-4 WATER USE AND DEVELOPMENT PLAN (C.C. No. 05-38)

CHAIR ANDERSON: This is pretty short and sweet, Members. Idon't see any reason for my going through it
section-by-section. And since the next step here is to send this on to Corporation Counsel for their
review and also to the Board of Water Supply for their review and recommendation, I would suggest
that, that's what we do with no objections--

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR ANDERSON: --and then we'll defer this item until we get anything back from anybody, and I'll bring
it forward as soon as we hear from Corp. Counsel.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, CARROLL,
MOLINA, PONTANILLA, AND TAVARES)

ACTION: DEFER.

CHAIR ANDERSON: Okay, Members. With that I think we can close the meeting for the day. Thank you for
your participation. Mr. Kushi, did you have something you wanted to add?

MR. KUSHI: No, Madam Chair. Item No. WR-4.
CHAIR ANDERSON: Oh, yeah, yeah, yeah. That I'm just going to have on every agenda, because that gives
us the power to discuss it in conjunction with anything else. So, we will defer Item No. 4, also, Water

Use and Development plan.

COUNCIL MEMBERS VOICED NO OBJECTIONS.
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CHAIR ANDERSON: Okay, Members. Thank you so much for your participation. Staff, Mr. Tengan,
Mr. Kushi, Pauline and David, thank you so much. And this is meeting is adjourned. .. .(gavel). ..

ADJOURN: 11:48 a.m.

APPROVED BY:

//Z{, ///ZK/}VM

MICHELLE ANDERSON, Chair
Water Resources Committee

wr:min:050817 Transcribed by: Ann Freitas
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